x Pee 
LARA OBLN ['S EXph 


1 TPiw 
he! ae oh. oD fy; PRO.) he 


83d Congress\ 
2d Session | COMMITTEE PRINT 


HOW THE UNITED NATIONS CHARTER 
HAS DEVELOPED 


STAFF STUDY NO. 2 


SUBCOMMITTEE ON THE 
UNITED NATIONS CHARTER 


MAY 18, 1954 


Printed for the use of the Committee on Foreign Relations 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1954 








COMMITTEE ON FOREIGN RELATIONS 


ALEXANDER WILEY, W Cc} 
WALTER F, GEORGI 


H. ALEXANDEI MITH 
BOURKE B. HICKENLOOPER, I 4 THEODORE FRANCIS GREEN, Rhode Island 
\\ LIAM LANGE] \ Dak WILLIAM FULBRIGH Ark 
HOMER FER ON, ™M JOHN J.SPARKMAN, A 
WII IAM F,. KNOWLAND, ¢ GUY M. GILLETTI 
EORGI AIKEN, \ HUBERT H. HUMPHREY, M 
HO ER E. CAPEHAR 4 MIKE MANSFIELD, M s 

FRAN O. WILcoXx, Ch 

Cat M. Marcy, Ce 

] N. CAHN, ¢ vel 

Pat M. HOLT, Cons 


ALWYN V. FREEMAN, ( 


O'Day, Chief ¢ 


SUBCOMMITTEE ON THE UNITED NATIONS CHARTER 


REATED PUI ANT TO SENATE RESOLUTIONS 12¢€ 3, 83D ¢ t 
ALEXANDER WILEY, W on Ch a 
HOMER FERG ON, Michiga SPESSARD L, HOLLAND, ! Florida 
WILLIAM F. KNOWLAND, ¢ JOHN J. SPARKMAN, Alal 
JOHN COOPER Kentucky GUY M,. GILLI rE, lowa 
MIKE MANSFIELD, Montana 
FRANCIS O. W1LcO0Xx, Chief of Staff 
CARL Marcy, Consultant 
FRANCIS R, VALEO, Staff Associate 
On loan from the Legislative Reference Service, Librar ( 
MORELLA HANSEN, Research Assistant 
! Appointed by t \ I nt to serve with the ibeo tee 





DOCUMENTS EXPEDITING PROJECT 


PREFACE 


Senate Resolution 126 (as amended by S. Res. 193) authorized a 
subcommittee of the Committee on Foreign Relations to make a 
study of the United Nations Charter, bearing in mind the likelihood 
that a charter-review conference will be held after 1955. 

The present study (staff study No. 2) discusses the ways in which 
the charter has grown and the methods by which it can be amended. 
It is important for Members of the Senate, and for Americans con- 
cerned with the possibilitv of changes in the charter, to have an 
understanding of the instrument as it has developed in practice and 
the methods by which it may be changed. 

This study describes the formal methods by which the charter 
can be amended. Principal attention is given to the ways in which 
the charter has changed by a process that can best be described as 
“informal amendment.”’ For example, some provisions of the charter, 
such as those dealing with putting armed forces at the disposal of the 
Security Council, have not been given effect. Other articles have 
been expanded in scope by action spelling out the details of United 
Nations operations. In addition, important changes have been 
wrought in the United Nations system by means of agreements, such 
as the North Atlantic Treaty, which supplement charter provisions 
regarding collective security. 

The United Nations Charter, as is true with many organic instru- 


ments, has been adapted to meet the requirements of the day. Thus, 


extensive use of the veto by the Soviet Union has required the develop- 
ment of other methods to enable the organization to discharge its 
basic functions in the field of peaceful settlement of disputes and 
the protection of states from aggression. It would not have been 
possible in view of the soviet veto, for example, for the United 
Nations to find the Chinese Communists guilty of aggression by 
the device of a Security Council vote. It was necessary therefore 
to carry this issue to the General Assembly for recommendatory action 

It is my hope that this study will enable members of the Senate 
and the public to which the Government must look for support, 
understanding, and guidance, to give attention and thought to the 
problems we face in considering the subject of charter review. 

This staff study was prepared by Francis O. Wilcox, chief of 
staff of the Committee on Foreign Relations. He has been intimately 
concerned with the United Nations since its inception, having served 
as an adviser to the American delegation to the San Francisco Con- 
ference and having participated in most sessions of the General 
Assembly during the past 8 years 

The views expressed in this study are not necessarily the views of 
the subcommittee. 

ALEXANDER Wi ey, Chairman 


May 18, 1954. 








ERRATA 


On p. 3, in the last paragraph between lines 3 and 4 insert the 
following line: 


voted against it or failed to ratify it. This is an interesting example 
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HOW THE UNITED NATIONS CHARTER HAS DEVELOPED 


l. InrropucTorY COMMEN’1 


Chief Justice Marshall once said of the Constitution of the United 
States that 
it was intended to endure for ages to come, and, consequently, to be adapted to the 
various crises of human affairs. 

To that end the framers of the Constitution built better than they 
realized. They succeeded in bringing into harmony to a remarkable 
degree the concepts of sts ability and permanence on the one hand and 
the ideas of flexibility and change on the other. As a result the 
Constitution has kept in tune with the times. It has grown and 
developed over the last century and a half so as to keep pace with 
the growth of our Nation —through its infancy, its adolescence, and 
now its difficult position of world leadership. 

This process of constitutional growth and amendment has gone on 
unceasingly. The striking thing, of course, is the fact that, for the 
most part, these changes have not been in character. The 
formal amending process has been invoked in only a few instances 
and, indeed, in the last two decades of dynamic change, it has been 
invoked only once. 

Far more important have been the “informal amendments” that 
have been added from time to time. These changes—largely in the 
form of constitutional customs and practices, basic legislation passed 
by Congress, and interpretation of the C onstitution by the courts 
have done much to keep the Constitution a living document. 

What we have in the United States today, therefore, is a Constitu- 
tion which has undergone remarkably little textual change but which 
has developed over the years into a vast and intricate complex of 
rules for the conduct of our Government. 

In some respects the Charter of the United Nations is much like 
the Constitution. Both are written in form and both would be 
classified by political scientists as fairly “rigid’’ in character because 
they contain rather difficult amendment procedures. The charter, 
like the Constitution, was designed to lay a broad base for an institu- 
tion which might develop to meet changing needs. And the charter, 
like the Constitution, has proven flexible enough to be adapted to 
many new situations without the need for formal amendment. 

It is important to keep this fact in mind when the problem of charter 
revision is under consideration. In the 8 years of U. N. existence not 
a single formal amendment has even so much as reached the final vot- 
ing stage in the General Assembly. Even so, many far-reaching 
changes have taken place within the U. N. system. Some important 
articles of the charter have already fallen into disuse. Others have 
been applied in a way that the San Francisco drafters did not 
contemplate. 











2 HOW THE UNITED NATIONS CHARTER HAS DEVELOPED 


We are by no means examining the charter that was drafted in San 
Francisco in 1945. We are examining the charter of 1954 as it has 
been amplified by custom and usage, resolutions of the various U. N. 
organs, and treaties, like the Atlantic Pact, which are consistent 
with the charter and have a heavy impact on the U. N. system. If 
we should proceed now to consider amendments to the old charter 
rather than the new, it would be very much like a surgeon planning a 
major operation on the basis of a diagnosis made 9 years ago. 

It is the purpose of this study to examine briefly the growth of the 
United Nations Charter. First it reviews the provisions of the charter 
relating to the formal amending process. Then it surveys the informal 
means by which the charter has developed since 1945.! 


Il. Forman AMENDMENTS TO THE CHARTER 


\t the San Francisco Conference the formal amending process, 
which was inextricably bound up with the veto problem, became the 
subject of prolonged and heated debate. The question before the 
Conference may be simply put: How was it possible to inject sufficient 
flexibility into the charter in order to provide room for adaptation 
without, at the same time, making it possible for member states to 
upset, through the amendment procedure, the delicate balance of 
power that had been so carefully worked out? 

Those who favored a rigid charter presented convincing arguments 
to support their case. Many of the provisions of the charter 
particularly those relating to the privileged position of the great 
powers——were the result of uneasy compromises. They had been 
agreed upon only after long and painful negotiations. Any premature 
tinkering with the charter, therefore, would only reopen a Pandora’s 
box of difficult issues and hamper the functioning of the new organ- 
IZATION. 

\oreover, from the point of view of the five permanent members, no 
amendment procedure was either logical or acceptable unless it 
Incorporated the principle of the great power veto For what protec- 
tion would the veto offer them if it could later be removed from the 
charter by an amendment which might be adopted without their 
unanimous consent? 

On the other hand, some delegates, who bitterly opposed the veto, 
agreed to ease up on their opposition if they could get some kind of 






assurance that the amending process might be liberalized. Basically 

they objected to any arrangement that would freeze the status quo 

wna permit anv great power, through the exercise of the veto, to 
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prevent needed chartet changes The veto in itself was bad enough 
thev felt But the veto irrevocably imbedded in a rigid charter was 
doubly bad, 

A. ARTICLE 108 


Asa result of this verbal tug of war two different methods of amend 


ing the charter were finally agreed upon. The ordinary procedure 
is set forth in article 108 

Amendments to the present Charter shall come nto ree for all Me ora 
the United Nations when they have been adopted by a ite of two-thirds of the 
members of the General Assembly and ratified in accordance with their respe 
constitutional processes bv two-thirds of the Members f the United Natio 
including all the permanent members of the Security Cour 


Article 108 thus outlines two distinct steps that are to be followed 
in the normal amending process: (1) Adoption of the proposal by a 
two-thirds vote of the General Assembly; and (2) ratification by two- 
thirds of the members of the United Nations, including the permanent 
members of the Security Council. Four important points should be 
noted in connection with these steps 

First—Proposed amendments may be adopted by the General 
Assembly without any action on the part of the Security Council 
In the initial stages, at least, the will of a majority of two-thirds of 
the members prevails. No single state or small group of states can 
prevent an amendment from being approved and sent on to the 
member nations for further consideration and possible ratification. 

Article 108 expressly provides that amendments must be approved 
by a vote of two-thirds of the members of the General Assembly. 
This undoubtedly means two-thirds of the total membership of the 
U. N. and not the two-thirds majority of the members present and 
voting which is required for other so-called “important questions”’ 
according to the language of article 18. The two-thirds requirement 
has the effect of discouraging frivolous attempts at charter revision 
At the same time it guarantees that only those proposals which have 
strong enough support in the U. N. to make ratification by two-thirds 
of the members probable, will be forwarded to the states for final 
action. 

Second.—-Article 108 reiterates the predominant position of the 
great powers in the U. N. The requirement that amendments must 
be ratified by two-thirds of the U. N. members, including the five 
permanent members, simply means that no amendment can become 
effective if it meets with the disapproval of any of the permanent 
members. By failing to take positive action on an amendment 
adopted by the General Assembly any 1 of the 5 great powers can 
prevent its entry into force even though it may be ratified by all the 
other members of the United Nations 

Third —Once an amendment receives the required number of 
ratifications, including those of the five permanent members, it 
becomes effective with respect to all members, even those who 
of the impact of the charter upon the traditional concept of state 
sovereignty. For, apart from the permanent members, the entire 
membership of the U. N. have committed themselves in advance 
to accept any new obligations that charter changes might bring in 
their wake. 


46113—54——_2 
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Ippose however, that a state \ vorousl\ opposes an amendment 
and does not wish to be bound by its provisions after its entry into 
loree? In that event, it has the Option of withdrawing from the 
\ N While the charter itself contains no express provision for 
withdrawal, a declaration of interpretation adopted by the San 
Francisco Conference leaves no doubt on this point 


la Me ber be be 


eads the declaration 
(orga ition il ri t md obligatior as such were changed 
{ ur r Aarne ime! In Wi I t as ( oneurred and which it finds itself 
i to a pt, or lf an amend el Luly accepted bv the necessary majority 
t \ mil l a general confers ( e the ratifications necessary 
amend {} 


While an avenue of withdrawal is thus left open to dissatisfied 

tes, presumably the right would not be exercised except in very rare 

tances. Such a step would be a serious one and any state, about 
to lose the benefits that accrue to it from | N membership, probably 
vould hesitate a long time before taking it 


i th No reference is made in article 108 to any time period 
within which amendments proposed by the General Assembly must 
be ratified. This might give rise to some interesting consequences 
States may consider it a legitimate reason for withdrawal from the 


{ 


ted Nations if an amendment approved by the General Assembly 

ils to secure the requisite number of ratifications to go into effect 
Yet without any specific dateline, one may ask when a state is justi- 
fied in assuming that an amendment has failed to secure the necessary 
number of ratifications 


] 
ba | 


It should also be noted that amendments must be ratified by member 
states “in accordance with theu respective constitutional processes - 
While this proviso is a bow in the direction of popular covernment, 
it is not altogether clear what practical effect it has. In a few coun- 
tries the chief executive, acting on his own authority under the constitu- 

on, would have power to approve amendments. In most states, 
however, positive action by the legislative branch would be called for. 

In the United States there is little doubt that our Government 
vould follow the regulat treaty procedure outlined in the Const 
tution and secure the advice and consent of the Senate before ratify 
ing a proposed amendment since any other course would be a sub 
version of the treatymaking process. Certainly it would be illogical 


i] 


if the President, after securing a two-thirds vote of the Senate approv- 
ing the ratification of the original charter, could then proceed to alter 
drastically the nature of our commitments in the United Nations by 
accepting amendments without referring them to the Senate for 
approval 

In one sense, even with the great power veto, the amending process 
set forth in the charter is a comparatively liberal one. Many multi 
lateral reaties cannot be amended without the consent of all the 
signatories. The North Atlantic Treaty is a good case in point No 
chang ' howe Vel slight, in the text of that agreement could be accom 
plished without the specific approval of each one of the 14 treaty mem 


ha 
Ders 


I n resu 1 rancis Confe nee, June 26, 1945, pp. 48-49 
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Theoretically, at least, the charter is much more flexible If 40 
U. N. members agree, it would be possible to bring about far reaching 


changes in the charter even against the opposition of as many as 20 
nations, excluding the Big Five 
The League of Nations experience 

In this connection it is interesting to recall the experience of the 
League of Nations. Article 26 of the covenant provided that amend 


ments would take effect when ratified by all the states representec mn 


I L 
the Council and by a majority of those represented in the Assembly 
Thus not only the great powers but every other mie mber of the Couneil 
possessed a veto Since the membership of the Council changed from 
time to time this requirement proved to be an almost Insuperabl: 
hurdle. Of the numerous amendments approved by the Assembly 
only a few technical ones ever received the requisite number of rati- 
fications. 

One example will suffice. In 1923 the ratifications of only two 
states represented on the Council—Uruguay and Spain—were neces- 
sary to bring a particular amendment into force. These ratifications 
were obtained in 1924 and 1930, respectively. Meanwhile, however, 
the composition of the Council changed from vear to vear so that by 
1935 the ratifieations of Argentina, Germany, Mexico, Russia, and 
Turkey still had to be secured before the amendment could come into 
effect. 

In practice, this ‘transitory’? veto exercised by the nonpermanent 
members of the League Council proved almost as baffline—and cer- 
tainly far more bewildering—than the veto power of the permanent 
members of the U. N. Security Council 


B. ARTICLE 109 


As has been pointed out above, the normal amending procedure 
outlined in article 108 was not enough to satisfy the demands of many 
delegations who were displeased with the charter as it emerged at San 
Francisco. Some delegates argued that they would be unable to 
secure ratification of the instrument in their states unless assurances 
could be given that, within a reasonable period of time, there would 
be an opportunity to review the charter and strengthen its provisions 
in the light of experience. For this reason article 109 was developed. 
Basically it is the residue of an attempt to set up a second method of 
charter amendment different from and easier than that found in 
article 108. The attempt fell short of its mark. A reading of the 
text shows that while article 109 establishes a somewhat different 
procedure, it is certainly no easier than that envisaged in article 108. 

1. A General Conference of the Members of the United Nations for the purpos« 
of reviewing the present Charter may be held at a date and place to be fixed by 
a two-thirds vote of the members of the General Assembly and bv a vote of any 
seven members of the Security Counei Each Member of the nited Nations 
shall have one vote in the conference 

2. Any alteration of the present Charter recommended by a two-thirds vote 
of the conference shall take effect when ratified in accordance with their respective 


constitutional processes by two-thirds of the Members of the United Nations 
including all the permanent members of the Security Council 

3. If such a conference has not been held before the tenth a ial session of the 
General Assembly following the coming into foree of the present Charter, the 


proposal to call such a conference shall be placed on the agenda of that session of 








b HOW THE UNITED NATIONS CHARTER HAS DEVELOPED 


\ wid er i | » decided by a ajor 
( LA wid i e ofa 
It mav be useful to reeall the history of article 109 Even before 
tl San Ky neisco Conference conve «| th | nited States deli vation 


that the opportunity offered by article 108 for the piecemeal 

il ndment of t} f harter would not suffice The charter was forged 
1 the crucible of war and it seemed desirable to provide an opportunity 

to take a look at the entire organization at some future date The 
delegation was opposed to any provision that would make the United 


hs seem emporaryv oO transitory in character At the same 


t recoenized the value of setting up proce lures fora more general 


having 


1} ! ' . 
than w yuld be possible under the hit and-m sssystem ol 


he General Assembly consider isolated amendments from time to 


The ea of a Review ¢ ference 
On the opening dav of the Conference the United States delegation 
1 eed upon the text of an article to be inserted in the chartet This 
new article provided that a General Conference to review the charter 
ht be called whenever three-quat ters of the General Assembly and 
any seven members of the Security Council so voted It also provided 
that anv amendments recommended by such a Conference by a two 
hirds vote would take effect when ratified by two-thirds of the mem- 


bers of the organization, iIneluding the five permanent members of 
Security Council. This is essentially the language of paragraphs 
of article 109, as thev were accepted by the Conference 


a 
But many ce le Catlions W ished to vo even further Specifically they 
argued that | the eonvening of the General Conference should be 
mac asier and (2) a date for the Conference should be indicated 
Son insisted that a fixed date be set, preferably 5 or7 vears after the 


establishment of the new organization. Others, following the lead of 
Brazil and Canada, suggested that the Conference might be made 
mandatory at some undesignated time within a 5- to 10-vear period 

The first proposition was agreed to. The language of article 109 
was liberalized so as to make possible the calling of a Review Con 
ference by a two-thirds (instead of the original three-fourths) vote 
of the General Assembly 

The second proposition, however, met with considerable opposition 
Who could sav in advance when it would be wise to hold a Review 
Conference? Suppose the date selected should by chance fall during 
a period of world crisis, thus making such an enterprise inadvisable? 
Would it not be more logical to await events and permit the members 
of the organization to determine whether such a Conference might 
serve a useful purpose? 

These conflicting issues were straddled in the compromise incor- 
porated in paragraph 3 of article 109. While the final compromise is 
based upon a time limit of a kind, it does not guarantee that a Review 
Conference will be convened on any fixed date. The only guaranty 
involved is that the question of calling the Conference will be placed 
on the agenda of the General Assembly after 10 vears have elapsed 
This in itself is not a concession of any great moment since any member 
has the right to request that an item be placed on the agenda and the 
General Assembly approves its agenda by a simple majority vote 


XVII ‘ t i rich and Hambr ind Kel 
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One significant concession however, should be noted If 10 vears 


elapse and the question of calling a Review Conference is automatically 


placed on the General Assembly's agenda, the decision to call the 
| 


be taken bv a mayoritv vote of its members tmstead 


Conference may 
of the two-thirds vote required Inder paragraph 


must be coneurred in by an affirmative vote of anv 7 members of the 
Security Council Thus no ereat powell by its negative 


| fits chee ISLOT 


Vote can 


prevent the convening of a Review Conference. It ean, under the 
terms of paragraph 2, prevent a charter amendment from coming into 
force by failing to ratify it 


Diffe rences between article N / M ai TOG 


Basically there is little difference between article 108 and article 109. 
Actually, the General Conference contemplated in article 109 has the 
same composition as the General Assembly referred to in article 108 
In both cases each member of the U. N. would be represented and 
would have 1 vote Likewise any amendment approved by either 
the General Assembly or the General Conference would require a 
two-thirds vote of the entire U. N. membership. Moreover, whether 
one thinks in terms of “alterations” or ‘‘amendments”’ to the charter, 
they would come into force unde exactly the same circumstances 
namely, through ratification, in accordance with their constitutional 
processes, by two-thirds of the members of the United Nations 
including the five permanent members of the Security Council.‘ 

Thus article 109 as it was finally adopted, is no easier from a legal 
point of view than is article 108. The gamut an amendment has to 
run is just as long and just as difficult under one article as the other 
There is no reason to suppose that a fundamental change in the charter 
that has been rejected by the General Assembly would muster any 
more support in a General Conference called under article 109 

In some respects it might prove simpler to secure action through 
the General Assembly since that is an established organ of the U.N 
and meets at least once every vear. It is regularly available. No 
special effort, ho positive Vole Is required to bring it into bemg as 
is the case with the General Conference 

On the other hand, there are practical difficulties involved in 
attempting to divert the attention of the General Assembly to such a 
controversial matter as the amending process. Confronted each fall 
with an overflowing agenda, most delegates have been inclined to 
postpone any serious discussion of charter amendments pending the 
convening of the first General Conference under article 109. 

The atmosphere in a General Conference should be much more 
conducive to a balanced appraisal of the various arguments relating 
to charter revision and review. That will be the task of the Confer- 
ence. It will be convened for that specific purpose Delegations will 
be briefed on the issues involved and will have instructions from their 
governments 

The question of whether to hold a General Conference for Charter 
Review will, therefore, be on the agenda of the 10th annual session 
of the General Assembly in 1955 and it is likely that the Conference, 
if agreed to by a majority vote, will be held the following year 
Secretary of State Dulles, as earlv as August 1953, announced that the 
United States would vote in favor of convening such a General Con- 
ference 


* See Kelsen, op. cit., pp. 817-818 
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Ill. INrorMAL CHARTER CHANGES 


lt is likely that when the formal amending procedures set forth in a 
constitution are too rigid to permit necessary changes, then other 
ways and means will be found to achieve the desired ends 

The charter has been subjected to what one might call informal 
amendments in a varietv of ways: (1) Through the nonimplementa- 
tion or nonapplication of certain provisions of the charter; (2) through 
the interpretation of the charter by various organs and members of 
the U. N.; (3) through the conclusion of supplementary treaties or 
iwreements, such as the Headquarters Agreement of 1947, and the 
North Atlantic Pact; and (4) through the creation of special organs 
and agencies 

These informal amendments substantially affect the provisions of 
the charter although they leave its text intact. In some cases they 
create gaping holes in the document as it was drafted at San Francisco. 
In other cases they merely fill in the interstices. In still other cases 
they chart fundamentally new paths of progress for the U.N. 

It is outside the scope of this study to examine in detail the growth 
of the charter since 1945. But it does seem desirable to take a quick 
look at the process in general terms, for without a knowledge of what 
has been hi enee during the past 8 vears one cannot tackle intel- 
ligently the broader problem of charter revision. 


A. NONIMPLEMENTATION OR NONAPPLICATION OF CHARTER PROVISIONS 


In a number of instances organs or members of the U. N. have dis- 
regarded or have failed to implement certain charter provisions. As 
a result several articles, which the framers believed were highly im- 
portant in making the U. N. an effective instrumentality for world 
peace, have already fallen into disuse. 

Perhaps the best example is article 43. That article was designed 

put teeth into the United Nations system. Under its terms the 
members of the U. N. agreed to make available to the Security Council 
the armed forces, assistance, and the facilities necessary for the pur- 
pose of maintaining international peace and security. But after 8 
years of fruitless negotiations the great powers remain deadlocked 
over such questions as the numbers and types of forces each country 
shall make available, their locations, their degree of readiness, ete. 
Consequently, the agreements referred to in article 43 have never come 
into existence and that provision of the charter remains a dead letter. 

Much the same situation exists with respect to articles 44, 45, 46, 
48, and most of article 47, which relate to the use of armed forces by 
the Security Council. These provisions of the charter are largely 
contingent upon the entry into force of article 43. Taken together 
they constitute the heart of the U. N. collective security system as it 
was envisaged by the framers at San Francisco. 

Article 106 offers still another striking example. Briefly put this 
article provides that prior to the time the Security Council is ready to 
begin its peace-keeping functions under articles 42 and 43, the five 
permanent members should consult with one another with a view to 
such joint action as may be necessary te maintain world peace. The 


5 On this problem of informal charts hange see the articles by S. Engle cited above Portions of this 
} j 
ire se 
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creat powers, in other words. were given the jut responsibility tor 
maintaining peace, on a transitional basis, until the new organization 
was properly equipped to perform its functions in an effective manner. 

But the split een the East and West has not only hamstrung 
the Security Council, it has prevented giving effect to the transitional 
arrangement which was supposed to hold the line ‘until the full organ- 
ization could swing into action 

Mention might also be made of article 20% paragraph ie TI is 
article specifically prov ides that the General Assembly in elee ting the 
six nonpermanent members of the Security Council shall pay special 
regard, in the first instance, to the contribution of U. N. members 
to the maintenance of peace and security and to the other purposes 
of the organization, and alse to equitable geographical distribution. 
In actual practice the General Assembly has pretty largely disregarded 
the first two criteria, placing most of its emphasis on equitable geo- 
graphical distribution. Normally 2 members have been elected from 
Latin America, 1 from Western Europe, 1 from the British Common- 
wealth, 1 from the Middle East, and, during the first few vears at 
least, 1 from the Soviet satellite bloc. 

Of course it can be argued that these criteria are in no way legally 
binding upon the General Assembly. Certainly if they are oan 
there is no methed previded for appealing the action of the General 
Assembly. Yet when the guideposts are ignored it simply means 
that, in effect, article 23, paragraph 1, has been dropped, at, least 
temporarily, from the charter. 


B. INTERPRETATION OF THE CHARTER 


It is a confusing fact that the charter makes no provision for its 
interpretation. The International Court of Justice hands down 
advisory opinions, on request, from time to time but these have no 
binding legal effect. In practice the organs and members of the 
U. N. are left free to interpret the various articles of the charter in 
accordance with their own discretion. Consequently, any meaning 
which a provision of the charter might reasonably have can prevail 
in any particular instance. This flexibility has led to a number of 
interesting developments. 

Voting in the Security Council 

One of the most significant of these developments relates to the 
all-important question of voting in the Security Council. The lan- 
guage of article 27, paragraph 3, seems quite clear. It provides 
specifically that for other than procedural matters, decisions of the 
Security Council are to be made “by an affirmative vote of seven 
members including the concurring votes of the permanent members.” 

Does this mean that action cannot be taken by the Security Council 
unless it is concurred in by all five of the great powers? Does it mean 
when a permanent member abstains or is absent at the time the vote 
is taken that no decision can be reached? Certainly any strict con- 
struction of the charter might lead to that conclusion. 

Early in its history the Security Council took the position that an 
abstention or an absence of a permanent member did not constitute a 
negative vote. It was this liberal interpretation of the charter, 
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coupled with the absence of the Soviet representative from the meet- 
ings at the time, which paved the way for swift Security Council 
dee ISlOnNS when the Re publi of South Korea Was attacked nh June 
1950. With only 4 permanent members present the Security Council 
brushed aside a number of neat legal problems and approved 38 reso- 
lutions which made possible U. N. decisions against the aggressor in 
a& way not contemplated by the charter.’ 

Before leaving article 27 it might be well to point out that that 
article, perhaps more than any other, illustrates how differently the 
charter may be interpreted by certain members on the one hand and 
by an organ of the U. N. on the other. At San Francisco the great 
powers agreed upon a very narrow interpretation of “procedural” 
questions. For the most part these were the organizational matters 
referred to in articles 28-32 of the charter; the adoption of the rules 
of procedure of the Council, the selection of the President, the time 
and place of meetings, the establishment of subsidiary organs, etc. 
Bevond this point, argued the sponsoring governments in their state- 
ment of June 7, 1945, decisions of the Security Council might have 
“major political consequences,” and accordingly would require the 
unanimous vote of the permanent members.* 

Since that time the General Assembly—in an attempt to narrow the 
area within which the veto applies—has been inclined to define pro- 
cedural questions very broadly. On April 14, 1949, the General 
Assembly recommended to the Security Council that a long list of 
some 31 decisions be considered procedural and that the Council 
conduct its business accordingly. Included in the list were a number 
of decisions—such as the admission of states to U. N. membership 
which had heretofore been considered substantive in character.’ 

The distance between the narrow interpretation of the sponsoring 
governments at San Francisco and the liberal interpretation of the 
General Assembly is great. Since the charter itself does not spell out 
the distinctions between procedural and substantive questions, either 
of these two interpretations could apply. Clearly there is great 
elasticity in this part of the charter if the members wish to use it 
The Secretary-Ge neral 


There has also proved to be considerable elasticity in the charter 
provisions relating to the role of the Secretary-General in the United 
Nations. Articles 97-100 might leave the impression that his political 
functions were to be quite limited in scope. As chief administrative 
officer of the U. N. (art. 97) with authority to appoint his staff (art 
101) and submit an annual report to the General Assembly on the 
work of the U.N. (art. 98), the post naturally carries with it a certain 
amount of prestige and influence. But only in article 99, under which 
he may bring to the attention of the Security Council matters which 
in his opinion may threaten world peace, is there any real grant of 
political initiative. 

Yet, in fact, influence exercised by the Secretary-General has 
been one of the significant developments within the United Nations. 


For a fuller discussion of the practice of abstention, see, United States Senate 
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Both the General Assembly and the Seeurity Council—and still more 
important the Secretary-General himself—have taken a broad view 
of his functions. He has made Statements before both bodies on a 
variety of questions, and he has undisputed authority to place® any 
item he considers necessary on the General Assembly’s provisional 
agenda. One has only to recall his vigorous role in the Korean 
erisis (which the Soviet Union bitterly resented), his proposal for 
OF N. cuard force, and his attempts to bring about a rappro¢ hement 
between the Soviet bloe and the free world, to understand the expand- 
ing nature of his political activities. 


Non-self-do eri ing a 

Still another demonstration of what custom and usage ean do is 
reflected in the General Assembly’s interpretation of article 73 (e 
regarding non-self-governing territories as distinguished from trust 
territories. According to the provisions of that article the member 
states are obligated to submit to the Secretary-General ‘‘for informa- 


tion purposes,” data of a technical nature relating to the economic, 


social, and ed ieational conditions in the hNhOon-s¢ lf-cove rning territories 
for which they are responsible Pre sumably this lang lage dot Ss not 
grant to any U.N. organ the authority to deal with the information 
furnished Ol to make recommendations about it The General 


\ssembly, however, in the face of rather vigorous opposition from 
some of the colonial powers, has COT conside rab \ be vond the le tte! 
of article 73 In 1949 it created a Spe cial committee to examine the 
information transmitted and to submit reports thereon to the General 
Assembly 

wit! ich proce ra 

Captive eCOlmminie a l ! i i Ve 

eral { 

With this as a starting point, the General Assembly has gradually 
expanded its influence. It has approved a standardized form for 
vovernments to use in submitting information [It has requested 
additional information from member states. Ith: 
considerable length the reports submitted to it on the information 
received. If the present trend continues, the time may come when 
world opinion would expect the colonial powers to account to the 
U. N. for the efficient administration of their non-self-governing 
territories." 

The Ge Me¢ ral 4 Asse mbly 

Finally, perhaps the most significant informal change in the charter 
has taken place as a result of the sharp shift in the balance of power 
between the Security Council and the General Assembly. During the 
past 5 vears the Security Council, meeting less and less frequently, 
has faded into the background. The General Assembly, on the other 
hand, has played a much more important role than the framers of the 
charter anticipated. 

At San Francisco much emphasis was placed upon the Security 
Council’s primary responsibility for the maintenance of world peace. 
It was to meet in continuous session. Armed forces were to be placed 
at its disposal. It could make decisions binding on all U. N. members. 


is debated at 


Collection of Documents, p. 727 
1! Thid., pt. C (X), pp. 749-779 
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[t was to be a small body capable of acting with vigor and dispatch in 
order to keep the peace. 

The General Assembly was designed to be a much less powerful 
organ. It was scheduled to meet in regular annual sessions. It was 
to have no armed forces at its disposal. It could not make decisions 
only recommendations. Its main weapon was discussion and debate. 

As the Security Council has fallen into disuse, largely because of 
dissension among the great powers, the General Assembly has become 
a stronger and more vigorous organ. By various devices, including 
the creation in 1947 of the Interim Committee, or the so-called Little 
\ssembly, ways and means have been found to keep the General 
\ssembly in virtually continuous session. Moreover, the Uniting for 
Peace Resolution, which was approved in 1950 after the attack on 
Korea, geared the General Assembly to take quick action against an 
aggressor in the event the Security Council failed to exercise its 
responsibility for the maintenance of peace.” 

Today, the General Assembly may be convened in emergency session 
in 24 hours. It may make appropriate recommendations to the 
members for collective measures, including the use of armed forces. 
[t has created two important subsidiary organs: (1) A Collective 
Measures Committee of 14 members to report on the methods which 
might be used to strengthen international peace and security; and 
(2) a Peace Observation Commission, likewise made up of 14 members, 
to observe and report on any situation which might endanger inter- 
national peace and security. Finally, member states have been asked 
to earmark certain of their armed forces so organized, trained, and 
equipped that they could be made available promptly for service as 
United Nations units.¥ 

In filling this new role the General Assembly has already demon- 
strated that it can make far-reaching recommendations. Thus, on 
February 1, 1951, it approved a resolution finding that Communist 
China had engaged in aggression in Korea.* This was followed on 
May 18, 1951, by a second resolution calling for an embargo on the 
shipment of war materials to Communist China and North Korea.” 

It can be argued, of course, that resolutions of this kind are only 
recommendations to the member states, and as such have no binding 
effect. But in fact, the strategic materials embargo has been put into 
operation by some 45 countries and has considerably limited strategic 
trade with aggressor nations. 


( THE CONCLUSION OF AGREEMENTS WHICH SUPPLEMENT THI 
CHARTER 


The character of the charter has also been changed as a result of 
humerous treaties and agreements which have been entered into by 
various member states. These agreements define in greater detail the 
general provisions of the charter. They usually spell out in more 
specific form the rights and duties of member states and the powers 
and functions of U. N. organs. In some instances they lay down 
obligations and commitments which go beyond those contained in the 


charter. In all such cases the text of the charter has remained 
P Ibid., pt. C (V), pp. 494—55¢ 
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unchanged. A few examples mav be helpful to show the nature of 
this development 


Convention on Privilege S and ITmn 1? ties and Heada tarters Agreement 

The charter itself, for example, sets forth in only the broadest of 
terms the basic principles relating to the legal capacity of the U.N 
and the privileges and immunities to be enjoved by representatives of 
the member states and by [ \.. officials See arts. 104-105 At 
San Francisco it was assumed that these were matters which could be 
worked out more properly at a later date. Indeed, article 105, para- 
graph 3, specifically calls \ upon the General Assembly to make recom- 
mendations with a view to determining the details of the application 
of the principles regarding privileges and immunities or to propose 
conventions to the members for this purpose. 

Under the Convention on the Privileges and Immunities of the 
United Nations of February 13, 1946, what was once 2 short articles 
of the charter—some 9 lines—has grown into a document of 36 sec- 
tions, setting forth in some detail the juridical personality of the U.N 
the immunity of U. N. property, funds and assets, the right of the 
U. N. to use communication facilities, the privileges and immunities 
of officials accredited to the U. N., and so on As of October 1953, 42 
nations—the United States not among them—had ratified the con- 
vention." 

In the same category is the Headquarters Agreement between the 
United States and the United Nations signed on June 26, 1947. This 
agreement defines the headquarters district in New York and clarifies 
the rights of the U. N. with respect to postal and radio facilities, the 
use of an airport, the inviolability of the headquarters, police protec- 
tion, and related matters. Like the Convention on Privileges and 
Immunities it gives substance to the general provisions of the charter.” 

Of a somewhat different character are the declarations which some 
44 nations have made voluntarily accepting the compulsory jurisdic- 
tion of the International Court of Justice. It is true, of course, that 
all members of the U. N. are obligated to settle their differences by 
peaceful means.'* But the charter does not impose any particular 
method of solution upon the parties to a dispute. Consequently, when 
U. N. me mbe ‘rs accede to the so-called optional clause of the Court 
statute (art. 36) and agree in advance to submit their legal dispute S to 
the Court for settlement, they not only enlarge the competence of 
that body but they accept obligations over and above those already 
embodied in the charter. 

Re guonal collective sé curity aqreeme nts 

Most important, from the point of view of the future development 
of the U. N., are the changes which have taken place as a result of the 
conclusion of such agreements as the Brussels Treaty, the Rio Treaty, 
and the North Atlantic Pact.’ The United Nations Charter was de- 
signed to tackle the problem of collective security on a worldwide 
basis, vesting primary responsibility for the maintenance of peace in 
the Security Council. That grand design soon proved inadequate. 
As a consequence, U. N. members, who feared the threat of Soviet 


6 Ibid 191 
ce d 197 
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aggression, Were compelled to continue their quest for security in other 
directions. In such agreements as the Rio Treaty and the North 
Atlantic Treaty they shifted their emphasis from universal collective 
security to security based on region: a pacts and the idea of collective 
self-defense as e xpressed in artic le 5 

Thus the United Nations is a ean different organization than it 
was 8 vears ago. Then it stressed the essential unity of all members 
agaist aggression anywhere Now it is an organization within which 
grroups of states are seeking to preserve the peace by uniting their 
strength in order to deter aggression from Communist sources 

There are, to be sure, some critics who still argue that the Atlantic 
Pact is not a regional arrangement and that it violates the spirit if not 
the letter of the United Nations Charter. Whether the Atlantic Pact 
is based upon the regional chapter (arts. 52-54) of the charter, or 
whether it derives its existence from article 51, is beside the point 
The real point is that these agreements have added new wings to the 
U.N. structure. In developing, as they do, new techniques for joint 
action against armed attack they give new meaning and new vitality 
to articles 51-54. 

In this connection mention should also be made of the bilateral 
mutual defense treaties which the United States has concluded with 
the Philippines, Japan, and Korea, and the tripartite pact with Aus- 
tralia and New Zealand. These treaties, which also spring from 
article 51, outline a somewhat different approach to the security prob- 
lem in an area of the world which is not quite ready for the kind of 
ppernents contained in the Atlantic Pact. The words in article 
VIII of the treaty with Australia and New Zealand, “Pending the 
deve Nes nt of a more compre ‘hensive system of regional security in 
the Pacific area,” leave the implication, however, that the treaties are 
only the first step in the building of a more effective security system 
for the Pacific. 

The Senate Fore vn Relations Committee has expre ‘ssedl its belief 
that a regional pact for the Pacific area “is a desirable ultimate 
Objective” of United States policy (Ex. Rept. 2, 82d Cong., 2d 
sess., p. 25; see also Ex. Rept. 1, 88d Cong., 2d sess., p. 8). Since 
the executive branch seems to concur generally in this view it is prob- 
able that eventually there will be further evolution of the collective 
security concept in that area. Suggestions from various quarters re- 
lating to the desirability of a similar security pact for middle eastern 
countries merely serve to underline the flexible character of the charter. 

The Soviet Union has also concluded a system of regional alliances 
whi hy C1Ve lipsery ice Lo the proy isions of the United Nations Charter. 
While it cannot be said that they contribute to the growth of the 
United Nations, they do effect a change in the United Nations system 

It has been suggested with respect to the development of regional 
security organizations that they do not 
supplement but rather express distrust in the peace machinery of the United 
Nations 
and that while they may contribute to peace and security 
they are doing so not in the charter’s spirit of cooperative, collective effort to- 
ward mutual restraint but instead by the precarious balancing of mutually 
opposed ZrOuUpINngs 
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Mr. Dulles, however, in commenting on the development of re- 
gional organizations, has said that they are— 
actually a demonstration of the basie principle of the United Nations, and a 
realization of that principle in the ways which perhaps are at the moment the 


most practical, having regard to the exercise of the veto power by the Soviet 
Union 21 


D. THE CREATION OF SUBSIDIARY ORGANS 


Somewhat akin to the conclusion of supplementary agreements, 
although of less constitutional significance, has been the creation of 
special organs within the U. N. system. While both these devices 
were anticipated by the charter, they have helped to round out that 
document in a way that probably was not foreseen a decade ago. 

The charter provides that both the General Assembly and the 
Security Council may establish such subsidiary organs as are deemed 
necessary for the performance of their respective functions. (See 
arts. 22, 29.) A good many standing committees have been set up 
under the Rules of Procedure of the two bodies. Among these are 
the six main committees of the General Assembly, the Advisory Com- 
mittee on Administrative and Budgetary Questions, the Committee 
on Contributions of the General Assembly, and the Committee on 
Admission of New Members of the Security Council. These standing 
committees are largely designed to facilitate the proceedings of the 
two principal organs of the U. N 

In addition, a large number of committees and commissions have 
been established by resolution of the two parent organs to perform 
certain specific functions. Some of these are of a semipermanent 
nature, like the Interim Committee of the General Assembly, the 
International Law Commission, and the Disarmament Commission 
Still others are ad hoe bodies, like the U. N. Commission for India 
and Pakistan, the U. N. Special Committee on the Balkans, the 
Palestine Conciliation Commission, the U. N. Commission for the 
Unification and Rehabilitation of Korea, and the Committee on the 
Question of Defining Aggression. The titles of these bodies give some 
indication of their diversity. As of March 1953 there were at least 
32 subsidiary organs of the General Assembly and 3 of the Security 
Council.” 


The Interim (ommittee 


The Interim Committee, or the Little Assembly, is perhaps the best 
example of this tvpe of constitutional development It was estab- 
lished by a resolution of the General Assembly in 1947 for a l-vear 
term, continued in 1948 for another vear, and reestablished in- 
definitely by a General Assembly resolution on November 21, 1949. 
Since it was created to strengthen the General Assembly and thus to 
offset the veto-ridden Security Council, it was given broad competence 
to deal with questions within the jurisdiction of the General Assembly 
when the latter was not in session. Its jurisdiction includes (1 
matters referred to it by the General Assembly; (2) important dis 
putes or situations proposed for inclusion in the agenda of the General 
Assembly or referred to the General Assembly by the Security Couneil; 
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and (3) methods of implementing article 11 (1) and article 13 (1) (a 
of the charter. For the proper exercise of these functions the Interim 
Committee was given the power to conduct investigations, to appoint 
commissions of inquiry, to adopt additional rules of procedure not 
inconsistent with those of the General Assembly, and to advise on the 
calling of special sessions of the General Assembly 


Soviet opposition to Interim Committee 


The resolution creating the Interim Committee underlined its 
( harac ter as a subsidiary organ of the General Assembly in accordance 
with the terms of article 22. Nevertheless, the Soviet Union and 
its satellites challenged the constitutionality of the Committee. 
They charged that it was designed to circumvent and weaken the 
Security Council which had primary responsibility for the mainte- 
nance of peace and security under the charter. They insisted, too, 
that the Committee possessed such broad powers that it was equal 
in rank with the General Assembly and consequently did not constitute 
a ‘subsidiary organ’ within the meaning of article 22 

These arguments were not accepted by the General Assembly. At 
the same time the terms of reference of the Interim Committee were 
narrowed somewhat so as to meet the criticisms launched against it. 
Its authority to conduct investigations was circumscribed and _ its 
power Lo advise on the calling of special sessions of the General 
Assembly was limited to questions actually under discussion by the 
Committee. In addition, it was made clear that the Committee was 
not to trespass on the sphere of activity of any other organ of the 
United Nations 

Despite these assurances the Soviet Union and its satellite states 
continued to regard the Interim Committee as unconstitutional and 
refused to participate in its work. The Committee has not met since 
1952 

The Soviet bloc has vigorously opposed the creation of a number 
of other subsidiary organs on constitutional grounds. They attacked 
the U. N. Commission for the Unification and Rehabilitation of Korea, 
insisting that it constituted illegal intervention in a civil war and 
interference in the internal affairs of another state. Similarly they 
held that the terms of reference of the U. N. Special Committee on 
the Balkans were incompatible with the charter and the principle of 
the sovereign equality of states. But these organs were established 
and discharged their responsibilities. 

Out of U. N. experience with subsidiary organs to date the following 
principles emerge : 

1. The authority of the General Assembly and the Security 
Council to establish subsidiary organs to perform a wide variety 
of functions has been established. Without this kind of assist- 
ance they could not effectively discharge their responsibilities 
under the charter. 

2. The authority which these agencies exercise cannot go 
beyond the authority possessed by the parent organ under the 
United Nations Charter 

3. Most of the subsidiary organs exercise their mandates within 
a definite time period, the length of which depends upon the 
nature of the task to be performed. 
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4. The subsidiary organs are strictly accountable to the Gen- 
eral Assembly or the Security Council and must submit reports on 
their activities at regular intervals 

The subsidiary organs by no means have a free rein; rather they 
are carefully hedged about by restrictions and limitations. They do 
not amend the charter in any substantive way. Yet they do constitute 
a significant part of the charter structure 


IV. Cone.upInac COMMENTS 


As the time for the review of the United Nations Charter approaches, 
those who are interested in determining whether the United Nations 
can become a more effective instrumentality for world peace will 
want to examine carefully the alternatives open to them. Should 
an effort be made to bring the charter up to date through the formal 
amending process? Or would it be more prudent to wait upon the 
normal development of the charter through informal adaptation and 
change? This is a fundamental question that must be faced before 
the Charter Review Conference is convened. 

In his book, entitled ““War or Peace,”’ published in 1950, Secretary 
of State John Foster Dulles commented as follows: 

I have never seen any proposal made for collective security with “teeth” in it, 
or for “world government” or for ‘‘world federation,”’ which eould not be carried 
out either by the United Nations or under the United Nations Charter 

If the principal members of the United Nations, including the Soviet Union, 
are willing to take part in a proposed new world organization, then the United 
Nations itself could quickly be made into that organizatior 

If, as is the fact, the Soviet Union and others would not take part in the projected 
organization, then those who want to go ahead without them can form a collective 
security association under article 51.%4 

Mr. Dulles’ suggestion that there is still a great deal of room for 
the development of the U. N. system within the four corners of the 
charter, reflects the experience of the organization to date. As the 
examples outlined above illustrate, U. N. members have inclined to- 
ward a liberal rather than a strict or narrow interpretation of the 
charter. As the late legal counsel to the U. N. wrote in 1952: 

Few, if any, national constitutions have undergone such dramatic and 
rapid developments in usage.” 

Many of the imperfections in the U. N. system could be remedied 
without the change of a word in the charter. Certainly the impact 
of the veto could be softened quietly and quickly if the permanent 
members would informally agree to refrain from using it. Likewise, 
many nations now awaiting admission to the U. N. could be admitted 
without any formal charter change. 


A. LIMITATIONS ON INFORMAL CHARTER CHANGES 


While the charter is gradually being developed by these informal 
methods, certain disadvantages stem from relying on them instead 
of amendments of a more formal nature. For one thing, they are 
much less permanent in character. A formal amendment is firmly 
imbedded in the charter for all to see for years to come. But an 
informal charter change can be relatively easily modified or abrogated ; 


2% John Foster Dulles, War or Peace, p. 204 
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it may be here today and gone tomorrow depending upon the will of 
certain states or the action taken by a particular organ of the U. N. 

More important still, informal changes may be much more limited 
in scope because they apply only to those States responsible for them. 

The Atlantic Pact, for example, binds only the 14 nations members 
of NATO. And a particular interpretation of the charter agreed upon 
by the five great powers has no legal validity bevond this limited group. 
On the other hand, a formal amendment, once in effect, is binding upon 
all the members of the U. N. whether they vote for it or not. 

Some people, also, are inclined to question the constitutionality of 
srg wer amendments. In practice, however, there is no satisfactory 
way in which the constitutionality of an informal amendment can be 
effec ons ‘Iv challenged. To be sure, the International Court of Justice 
may hand down advisory opinions, but such opinions are purely 
advisory in nature and have no binding effect either upon the members 
or upon the organs of the U. N. There is no power of judicial review 
within the U. N. system 

The members and the various organs of the United Nations are alone 
competent to pass upon the constitutionality of their actions. This 
being the case, changes brought about through the informal amend- 
ment processes must be considered constitutional so long as the states 
involved remain within their obligations under the charter. 

On the other hand, charter growth through interpretation can only 
proceed within well-defined constitutional limits. The United Nations 
is not a superstate. It is based squarely upon the principle of the 
sovereign equality of all its members as article 2 constantly reminds us, 
and it must function within the specific limitations laid down in the 


charter. However broad an interpretation one might place upon the 
charter, the United Nations—under the limiting language found in 
article 2, paragraph 7—is not authorized to intervene in matters 


essentially within the domestic jurisdiction of any state. Likewise 
the authority of the General Assembly cannot be increased beyond a 
certain point for, under the express provisions of the charter, it can 
only recommend; it cannot make decisions binding on U. N. members. 

The foregoing paragraphs indicate that many changes in the United 
Nations have been brought about by informal methods and by agree- 
ments made outside, but at the same time collateral to, the charter. 
Some changes which have been proposed, however, could only come 
about by formal amendment. Thus, a change in the permanent mem- 
bership of the Security Council, a change in the formal amending 
process, or a grant of authority to enable the General Assembly to 
make decisions instead of recommendations would undoubtedly require 
formal amendment before they could be made effective. In fact, it has 
been argued (by the Soviet Union) that some of the informal changes 
mentioned in preceding paragraphs, many of which were developed as 
the result of American leadership, are of the tvpe which should have 
been submitted for approval by the formal amendment procedures 
provided in the charter 


B. THE SOVIET ATTITUDE TOWARD CHARTER REVIEW 
Up to this point the flexibility of the charter has been a bone of 


contention in the clash of ideologies between the Communist states 
and the non-Communist world. With few exceptions the Soviet 
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Union has doggedly insisted upon a very strict construction of the 
charter. There seems little likelihood that there will be any sub- 
stantial change in this approach toward the U. N. unless, of course, 
the Kremlin's attitude toward world affairs generally undergoes a 
marked and unexpected transformation. 

Soviet opposition to formal charter amendmeats has been persistent. 
Those who urge the revision of the charter, the Soviets argue, are 
bent upon weakening the Security Council and destroying the funda- 
mental principle upon which the U. N. is based—the unanimity of 
the five permanent members. Mr. Andrei Vyshinsky, of the U.S.S.R., 
reiterated this charge last September when he attacked Secretary 
Dulles’ suggestion that a charter review conference “can be of major 
importance.’ Said Mr. Vyshinsky: 

All information indicates that the campaign for the revision of the charter is 
to be transformed into one of true cold war in order to stimulate reactionary 
trends and to use them to intensify international tension.” 

This attitude is generally in harmony with the Soviet desire to do 
what they can to prevent the U. N. from becoming a more effective 
agency for world peace. A strong U. N. would obviously run counter 
to the grand design of international communism for eventual world 
domination. 

Today exponents of charter review are confronted with the hard 
fact that anv amendment, no matter how commendable, will require 
the consent of the Soviet Union. 


C. OTHER CONSIDERATIONS 


Two years hence, when the debate on the problem of revision takes 
place, this obstacle may not prove insurmountable. Even if it does, 
9 vears of experience have shown that much progress can still be 
made in improving the U. N. within the elastic framework of the present 
charter without resorting to formal amendments. 

While the Soviet Union may be counted upon to do more than its 
share of objecting, it would be erroneous to assume that the Russians 
and their satellites are the only obstacles in the way of charter revision. 
The small states, for example, would bitterly resent any proposal to 
change the system of voting in the General Assembly in such a way as 
radically to alter their position of equality with the great powers. 
Likewise, Great Britain, France, and other countries with colonial 
possessions, no doubt would oppose amendments conferring upon the 
U.N. greater authority with respect to non-self-governing territories. 
And certainly our Government, among others, would vigorously 
object to any charter change which would empower the U. N. to use 
our troops for enforcement action without our consent. 

Our Government has indicated that when the question arises in 
1955, the United States will favor calling a Review Conference. The 
existence of the veto does not mean that such a Conference would be 
a waste of time. The only logical course of action now is to proceed 
with a careful study of the entire problem and the formulation of 
proposals which we may find in our national interest, on the assump- 
tion that no single nation will willfully block approval of any desirable 
amendments. 


* Ibid., p. 781. 
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This assumption may prove wrong. If it does, supporters of the 


U.N may well conclude that thei objective of developing an organiza- 
tion that can better serve the cause of world peace, can still be attained 
without invoking the formal amendment process. Since its inception 
the charter has demonstrated a remarkable facility for adapting itself 
to changing needs and circumstances. This flexibility may provide 
the way 1n which the United Nations can be made more effective in 
protecting the interests of the United States and preserving peace? 


ibilit f I ir 4 nference, see article t Ernest A. Gross cited above 





